OFFICE OF THE SELECTMEN

TOWN OF BARNSTEAD
P. O. Box 11

Ctr. Barnstead, New Hampshire 03225
603-269-4071

November 5, 2024

Jared and Erin Hanselman
948 Province Road
Barnstead, NI 03218

Re:  Notice of Land Use Violations; Cease and Desist
948 Province Road

Mr. and Ms. Hanselman:

We write to you in our capacity as the administration and enforcement authority under Article 10
of the Barnstead Zoning Ordinance to make you aware of several issues with your property at
948 Province Road (the “Property™). As you know, substitute Building Inspector Peter Rowell
visited your Property on October 21, 2024. Based on his report {a copy of which is enclosed
with this letter), and on the internet advertisements for rental of cabins on the Property and a
review of the Town’s land use records for your Property, it appears that the Property may be in
violation of several provisions of the Town’s zoning ordinance and building code regarding
building permits, certificates of occupancy, and the possible need for approvals from the
Planning Board. We understand that the specific permitting issue of immediate concern to you
has been the plumbing permit for the second barn, and we wish to work with you to resolve that

situation. However, we also need to let you know about several other issues that require
attention. :

L Agriculture Activities

As an initial matter, we understand that the Property has been used not only as your residence, ”
but also as a small farming operation with a farm store. It is useful, therefore, to understand the

interaction between state law regarding agricultural activities and local zoning/building code
provisions,

» Agriculture: Agriculture is defined in RSA 21:34-a to include (among other things)
the land, buildings and structures used for agriculture, including all which are used
for the specific activities lsted in this definition. Aside from the various traditional
farming activities (crops, animals, etc.), 21:34-a, I1(b) says that it also includes “any
practice or activity on the farm incident to, ancillary to, or in conjunction with,
farming activities specifically defined to include farm stands that sell products from
the farm, and agritourism.” This section gocs on to say that this includes “marketing”
of the farm’s products, and specifically that “marketing” includes “agritourism.” -



o Agritourism: RSA.21:34-b, lI(b)(5) defines this as “attracting visitors to a farm to
attend activities or events that are accessory uses to the primary farm operation,
including but not limited to being provided a meal, overnight stays, enjoyment of the
farm environment, education about the farm’s operations, or active involvement inthe
activities of the farm.”

e TFarm stands: A farm roadside stand shall remain an agricultural operation and not
be considered commercial, provided that at least 35 percent of the product sales in
dollar volume is atiributable to products produced on the farm or farms of the stand
owner. RSA 21:34-a, I1L

While the law does bar towns from certain kinds of regulations of agricultural activities, there are
several important ways in which agricultural activities are subject to local regulation, including:

e Any new establishment, re-establishment, or significant expansion of a farm stand,
retail operation, or other use or activity involving on-site transactions with the public,
including agritourism, may be made subject to applicable building permit, site plan
review, or other local approval, and may be regulated to prevent traffic and parking
from adversely impacting adjacent property, streets, sidewalks, and public safety.
RSA 674:32-b, I1. : : '

e New or expanded agricultural operations and activitics are not exempt from
generally-applicable building and site requirements, such as dimensional standards,
setbacks, driveway and traffic regulations, parking requirements, noise, odor or

 yibration restrictions and sign regulations. The only limit-is that, if those regulations
would effectively prohibit the use, or if applying that restriction in the context of an
agricultural use would be unreasonable, theri the ZBA may be required to grant a
waiver from that particular restriction/regulation to the extent necessary to allow the
use to proceed (unless it would have a demonstrated adverse effect on public health ot
safety or the value of adjacent property). RSA 674:32-¢, IL.

1L Specific Property Issues
1. Shori-Term Rental of Cabins:

It appears that both of the cabins on the Property are being advertised as available for rent to be
used as overnight accommodations. :

Under Section 4-6.01 of the Zoning Ordinance, property owners must obtain a conditional use
permit from the Planning Board prior to using any of their property as a short-term rental. As
noted above, to the extent such rentals are being categorized as agritourism, the law does not
provide that they are'exempt from generally-applicable local permitting requirements. However,
the Town’s records do not show that a conditional use permit was obtained for cither cabin on the
Property (or for the use of any other space on the Property as a short-term rental).



Therefore, until such time as you have obtained a conditional use permit from the Planning
Boatrd for each of the cabins to be used as short-term rentals, neither of them can be used in that
manner. In addition, if you plan to use the ADU which will be part of the new second barn as a

short-term rental, you must obtain a conditional use permit for that use prior to renting it out or
allowing anyone to stay there.

2. Certificate of Occupancy/Inspection Issues:

Section 7-1 of the Barnstead Building Code requires property owners to obtain a certificate of
occupancy from the building inspector prior to occupying any structure. The building inspector
will only issue a C/O after performing an inspection of the structure that was the subject of the
building permit to determine whether the structure complies with the permit and with ali
applicable provisions of the State and Barnstead building codes. To the extent these structures
are used for agricultural purposes, as noted above, the law does not exempt agricultural
structures from generally-applicable permitting requirements.

The Town has no record of Certificates of Occupancy being issued for either of the cabins on the
property, or for the rabbit shed or greenhouse.

Therefore, neither of the cabins or the shed or sreenhouse can be used or occupied until such
time as vou have inspections performed and C/Os issued for each,

3. Building Permits:

Section 3-2.01 of the Barnsiead Building Code provides, “A building permit is required to
construct, enlarge, alter, repair, move, demolish, ot change the occupancy of a building or
structure, or to erect, install, enlarge, alter, repair, remove, convert or replace any electrical, gas,
mechanical or plumbing system, unless specifically exempt in the International Building Code.”.
The definition of “structure” in Section 2-1 of the Zoning Ordinance is “anything constructed or
erected, except a boundary wall or fence, the use of which requires location on the ground or
attachment to something on the ground. For the purposes of this ordinance, buildings are
structures.” As noted above, structures that are used for agricultural purposes are not exempt
from generally-applicable permitting requirements. :

Our records show that a building permit was issued for one of the cabins on the Property (Permit

#2022000482, 11/15/2022). However, Mr. Rowell’s inspection report states that Mr. Hanselman

told him that the second cabin, the wood-frame greenhouse and rabbit shed were all built without
building permits. In addition, while you did obtain a building permit for the second barn and &

renewed/amended building permit, the portions of the structure which have been built thus far do
not appear to conform to the plans that were approved.

Therefore, to bring these structures into compliance, you-will need to apply for and obtain
building permits for all structures which were not permitted when built, and an amended building
permit for any work that has been performed or is planned on the second barn which does not
conform to the permits already issued. Please note that if building plans change after any




permits are issued, it is the property owner’s responsibility to come back to the Town to obtain
updated permit before doing any of that work. o

4, Site Plan Approval:

Under Section 8-1 of the Zoning Ordinance, site plan review is required for all business uses in
all zoning districts. Section 8-1.03 also requires that “any significant change in size and/or the
nature” of an existing business undergo additional site plan review. Section 1 of the Planning
Board’s Site Plan Review Regulations require site plan approval for all uses other than
development as a single-family residential use, which approval is to be obtained before any
building permit is issued. -And as noted above, agricultural uses (including agritourism) are not
exempt from generally-applicable permitting requirements, including site plan review.- -

The pending plumbing permit that was applied for in connection with the second barn has raised
a variety of questions about the structure that will be built and the use to which it -will be put.
The new plumbing application that was filed indicated that a commercial kitchen was being
installed in the barn. In addition, we received from the State DES a copy of the septic permit -
application that you filed with them for the second barn. (DES routinely sends copies of all such
permit applications to the municipality.) That application reflects not only a commercial kitchen,
but also that the barn is intended to be used as a function hall and, food processing location.

The addition or significant expansion of an agritourism activity on the property that involves
transactions with the public is not exempt from generally-applicable site plan review:
requirements. RSA 674:32-b, IL. The construction of a commercial kitchen and function hall
suitable for event hosting on a property that has previously been used only as a residetice, a farm,
and a farm store (and unpermitted.short-term rentals) falls within this provision. . Site plan review
is required in Barnstead for any business use (Section 8-1 of Zoning Ordinance). Nothing in the
state laws regarding agriculture say that agritourism is not “business” (other than farm stands that
meet the 35% minimum of farm products sales), and the use of a farm for paying customersto
hold events seems quite reasonably to be both agritoutism and business. - A

Prior to obtaining any building permits to construct a building suitable for the operation of a
business on the Property, you must obtain site plan approval from the Planning Board under
Yection 8-1 of the Zoning Ordinance. It does not matter whether the plan is to build the structure
today but not use it to host functions until some unspecified point in the future; Section 8-1
requires site plan approval to be obtained before the building permit is issued to construct the
facilitics. The building permits that were issued to you for this barn do not authorize the
construction of commercial/business structures. . : -

In addition, it has been brought to our attention that the farm stand on the Property may have
expanded, and it is unclear how much of what is sold comes from the farming operations on the
Property. So long as at least 35% by dollar volume of the merchandise sold at your shop is
produced on'the propetty, it would not be-considered commercial under RSA 21:34-a, II.
However, if your sales do not meet that threshold, it would also be considered a “business” under
the Zoning Ordinance and would require site plan review. See RSA 674:32-b and 674:32-c.



"III.  Required Actions

» Until you have obtained all required approvals for the two cabins (building permit for
one, final inspections as built and Certificates of Occupancy for both), neither cabin
should be used or occupied.

Until you have obtained a conditional use permit for each cabin to be used as a short-term

rental, such use should cease.

* You should obtain building permits, final inspections and C/Os for both sheds (and any
other outbuildings that were not constructed with the benefit of a permit)

* Until you have obtained an updated building permit for the second barn which accurately
reflects the structure that will be built, no further construction on that barn should occur.

* You should also apply for and obtain site plan approval for the commercial agritourism
activities that are or will be occurring on the Property. Please note that building permits

for the commercial activities may not be issued until site plan approval has been
obtained.

We encourage you to address these issues at your earliest convenience. Although we would prefer
to work through this with you to a resolution, we are required to note that the law authorizes the
Town to seek injunctive relief, fines and penalties for violations of the Zoning Ordinance, Building
Code, and Site Plan Review regulations, including civil penalties of $275 for the first offense and
$550 for each subsequent offense for each day that each such violation continues after your receipt

of this Notice, as well as the recovery of the Town’s attorney’s fees and costs. See RSA 676:15
and RSA 676:17.

Sincerely,
T |7
PN . N
Diane Beijer, Chairman G adden, Vice Chairman
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Robb Ellis Edward Tasker Priscilla Tiede
Barnstead Board of Selectmen






ate, October 21,2024

inspection Report: 848 Provinces Road, Banstead MR

1045 Engrat the propeny INTroducas mysell to tha owner, Jared Hangsimar,

pointed 0 the main house and asked i )} was a.two famdly homg, The ownar stated
that it was wher he purchasad it, but they had remedelad it inte & strigls fammilly o few
years ago. | recommend that he get this straightened out because the tax card appears
to have itlisted as & twodanity, B

We trien looked gt the euisting barn. It appearad to have & a féw hoise stalls with'a
smal offica o one cornar, It glsd Had'a covared area attached o the front and right slda;

Thia area had & tabls with cheirs in 1y [ did rof enter the office of e coversd area.

I therv observad a large storage shed, atthe far side of the propesty, which aspared to
be used for woad storage and such, T?‘?"xi;a}srawasfa_ large pite of cord wood In front of it |
only viewed froma distancs, .

Afsa observed a coupls of builtings, bekin the man house, the owner stated that one-
wis used t ralse rabbis dnd the otherwas s weod-frame greenhiouse. The'owned did
not pelieve thal he had received tuilding pefmits for aither of the buildings.

W talked abow the hunting cabin inal had veen permitied but-with no inspectiong.
perdarmed by e town, | stated that it was the owners responsibility to schadula the
inspections and this needs 16 be done,

We then talked about the uther cabis, fof rént that Is showr an thelr Webb page. _
Thig town doas not have any record of this building. The ownerl stated hat they did not
nave a perrilt for this construetion. | stdted that it wags the ownisrs responsibiiity to'gpoly
for and recaive a.permit befors iy oonstruction Boging:. - o

Both.cabins were locatsd in the tack ares not wisible from wheare we were, Both cabins
should be inspocted by the town 1o insure hat they are safe and To verify thelr use,

; stated '%h}i%ﬁ: %bé weer a;hm;ici apply fx_:xg & parmit for any an';’i al} ﬁui{ﬂ%ﬁgs that are'é‘émg
built of altered before any work bagins, ' -

We than moved on the the bullding permitted by Buliding Permait #23220002786, igsued
08/03/2022 it sald "To cunstrict & Z story 36° x 48" barn with 2 12'X 48 anclose leartn
and 8 28'x 28 officelindaw’.. ' ' T
What | observed was quite & bt diffsrent than what the permit was issued for.
“There was no detalled plan presanted at tme of permitting, | observad & main barn with
two lean-to additlon on both sides, One of the lear-io's extended bayord the front of the
parn. The "in-law” was attached to the rear of the bamn, The main barn had & sedond



o6t it dofmers and tird Toor of.The SIS to & second fior ware nof
gonstucted.

“The owner stated that the plans for the use for {his bullding had changed since

permitting. These changes should have peen brought to the town hatfors.they were

“darie: PENTIL #2022000276 has expired,
The twnars now sppear o be bullding soma type of function, tenter.with & large.

commescial kitchen and af attached accassory dweliing unit The ownet niesds to apply
for & riew permit, at which time s datailed plan needs ba submitted shiow! ng whathas
- beaftaonsiusted. The plan needs 16 b labdled showing the ube.of evéry space. When
{tie Towssy gets 2 detalied pian showlng what s belrg built: The jown can thenmake a
“dacisior an holt 1o proceed . in my opinion what has bean cotistructed is:not & simple.
“Barr”, bl appears to-be bietter sufted for use as 5 *Function Cenier with atarge
commercial Kitchen, ag describad on the approved septic plan: R

iz af the sits [o inspect same Lndeér-ground DIV plymbing: This piumbing werk did-

ot have aR approved parmit in place with the Town. Whitg what was instalied appears
to b porraet, without @ plan ifs hard 16 tefl, Thers 2lso was fot zleakage test applied o
“the plping, Without & permit 16 place no approvalcanbeissued: ~ '
“The pwnet was told that 10 move foriard hatw parmind nged to berdpplid tor ant fssued.
by 1he Town. The pwnar was fold tht ke willnegd 10 subymit detalied plans ol the

< buitding showing all pgéig"QSaggéfaﬁ;‘f%ms‘é layout, dngd conatntion details. A site plan

“should slsp be subiited, He was alsa toid ngt 1o cover the piping unti it has tisen.
-,msg,}actmﬁ-a%-w?;ié%ﬂi?@e;a’i%&kggﬁf&-%es%fs.%ﬂi.ﬁeaﬁ.wlbaﬁesﬁed. o |
“The ownér also rieeds -insurs that aX exisling puildings Have reoshved permits dnd
nave been ingpedted far compliance withalcodes,
. Aftﬁ%%&%spg&a weith the owrar by, {;ﬁgﬁa aﬁs%'_:ggaéfj; went over what he neads to do-
16 miove forward. Subyril a new application with plans, Once thay are approved thesre

- wiif niesd 16 be another plurbing napection done with e eakage test applied. | told

i that | 886 o reason why this can not be dane by the Town Bulding Inspector
. . :;r"f ’ . . ) ’ . ‘

"
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Ootober 22,2024



